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BEFORE THE HEARING EXAMINER
IN AND FOR THE COUNTY OF SNOHOMISH

In Re Snohomish Garden Townhomes No. 22-116648 PSD/SPA
22-116648 001 PSD/SPA

Order Denying Reconsideration

The Office of Hearings Administration received 31 emails on March 4, 2024, and March 5, 2024,
asking for reconsideration of the February 22, 2024 decision conditionally approving the
preliminary unit lot subdivision and Urban Residential Design Standards administrative site
plan. Thirty emails did not comply with requirements for timeliness, proof of service on other
parties of record, or party of record status. Procedurally defective requests for reconsideration
are denied, as explained below.

Only one email complied with procedural requirements. It was timely filed by two parties of
record and served on the other parties of record and is therefore reviewed on the merits. The
timely petition for reconsideration is denied because it merely disagrees with the weight given
evidence by the Hearing Examiner and the decision. The petition did not identify any facts, legal
conclusions, or conditions that lacked any support in the record. The petition is therefore
denied.

FAILURE TO COMPLY WITH PROCEDURAL REQUIREMENTS

A petitioner for reconsideration must:!

A. Be a party of record by the close of the open record hearing;
B. File the petition for reconsideration within ten days of issuance of the decision; and
C. Provide a copy of the petition for reconsideration to all parties of record.?

15¢C 30.72.065(1) (2013).

2 The petitioners identified in this section did not comply with H. Ex. R. of Proc. 1.8 {2023) that requires a
certificate of service or some other appropriate indication of service on the other parties of record.
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Despite explicit written advice of these county code requirements in the decision,?
approximately 30 petitioners failed to comply with one or more of these requirements. The
following table lists their petitions and indicates which of these three requirements were not
met:

Exhibit Petitioner Party of Record | Filed within Served on
10 days other parties
P.2 Gladys Wehland No
P.3 Wendy and Dave No
Schilling
P.4 John Belanich No
P.5 Ralph W Rohwer No
P.6 Terry Doulas No
P.7 James R Trott No No
P.8 John Reding Il No
P.9 Jacqueline Clayburn- No
Nardone
P.10 David Bishop No
P.11 Dave Horton No
| P.12 Connie Taylor and No
Patrick Haglin
P.13 Brian Donovan No
| P.14 Janet Louise Anderson No
; P.15 Erlend Millikan No

3 Decision, p. 33 (“Any party of record may request reconsideration . . . by filing a petition for reconsideration no
later than March 4, 2024.” (Emphasis in original; footnote omitted)) (“The petitioner . . . shall mail or otherwise
provide a copy of the petition to all parties of record on the date of filing. SCC 30.72.065.")
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P.16 Susanne Winter No
P.17 Mark Wilson No
P.18 Andrea Cantwell No
P.19 Cathleen Gustavson No
P.20 Jacqueline McKee No
P.21 Melissa Reiner No
P.22 Eileen Breseman No
P.23 Francis Garriott No No
P.24 Jeanne Koruga No No
P.25 Linda Gilbert No No
P.26 Steven Gilbert No No
P.27 Robert Sample No No
P.28 Debra Perkins No No
P.29 Connie Carroll No No No
P.30 Ellen Olson No No
P.31 Jane Hutchinson No No

These petitions are denied for failure to comply with SCC 30.72.065(1).

WETZEL/GRAY PETITION

Parties of record Ms. Deborah Wetzel and Ms. Linda Gray timely petitioned for reconsideration
and filed a declaration that they served the other parties of record. The Hearing Examiner
therefore considers the merits of their petition.

In Re Snohomish Garden Townhomes
22-116648 PSD/SPA

22-116648 001 PSD/SPA

Order Denying Reconsideration

Page 3 of 9




S W

10
11

12
13
14

15
16
17
18
19

20
21
22

23

24
25
26
27
28

RECONSIDERATION STANDARDS

The proper purpose of a petition for reconsideration is not to re-argue the case. See United
States v. Westlands Water District, 134 F. Supp. 2d 1111, 1130 (E.D. Cal. 2001). A petition for
reconsideration may be granted if it demonstrates any of the following:

1. The Hearing Examiner exceeded their jurisdiction.

2. The Hearing Examiner failed to follow the applicable procedure in reaching a decision.
3. The Hearing Examiner committed an error of law.

4. The findings, conclusions, or conditions are not supported by the record.

5. Theapplicantresponded to deficiencies identified in the decision by proposing changes
to the proposal.

SCC 30.72.065(2) (2013). The petition does not contend the Hearing Examiner lacked
jurisdiction, failed to follow applicable procedures, or committed an error of law. The applicant
did not propose changes to its proposal.

Petitioners repeat their public comments and disagree with the decision and the weight given
to evidence. No evidence was offered that could not have been available at the time of the
open record hearing. Petitioners’ disappointment with the outcome is not a basis for
reconsideration. See In re Jones' Estate, 116 Wash. 424, 426, 199 P. 734, 734 (1921), citing
Morgan v. Williams, 77 Wash. 343, 137 Pac. 476 (1914).

Petitioners contend the findings or conclusions were not supported by the record. The disputed
findings and conclusions were supported by the record; petitioners simply do not like the
result.

EMERGENCY SERVICES

Petitioners allege: “The Hearing Examiner disregarded the evidence in the record provided by
the local emergency services Fire Marshals submitted by Linda Gray and instead opined and
speculated as to what concerns the regional fire authority may or may not have. * * * the
regional fire authority was never directly asked if [the fire authority] still supported Deputy
Chief Fitzgeralds [sic] concerns .. ..”*

4p.1, pp. 1-2 (footnote omitted).
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When asked in late 2020 whether Snohomish Regional Fire and Rescue (the successor to
Snohomish County Fire District no. 7) had any additional comments about the proposed 360-
unit apartment complex beyond that provided by Fire District 7, Deputy Chief Messer
responded on January 7, 2021° that he had “nothing else to include.” Petitioners argue this
“clearly indicates that SRFR ratified the previous submission.”®

The county later asked Snohomish Regional Fire and Rescue to comment specifically on the
proposal at hand—the 196-unit townhouse project—not the previous proposal of 360
apartments.” Snohomish Regional Fire and Rescue provided detailed comments, none of which
can reasonably be read to incorporate or refer to the prior comments of Fire District 7’s Fire
Marshal.® One can reasonably infer from the regional fire authority did not ratify or incorporate
comments made by a predecessor agency about a much different proposal. The Hearing
Examiner evaluated the comments by the fire services and by the public and expressly
addressed the issue in the decision.®

The petitioners disagree with the Hearing Examiner’s evaluation and weighing of the evidence.
Disagreement is not sufficient basis for reconsideration.

PEDESTRIAN REFUGE ISLAND

Petitioners dispute condition 43(c) to the extent that the Hearing Examiner urged Public Works
and PDS to require a design consistent with best practices for pedestrian refuge islands.
Petitioners contend this gives the county a “free pass on liability.”*° This, too, is merely a
disagreement with evaluation of the record and the language of the condition. The Hearing
Examiner expects the county’s subject matter experts in traffic engineering and road
construction to require a design consistent with what they determine to be best engineering
practices.

TRAFFIC IMPACT ANALYSIS

Petitioners erroneously argue they could not have objected to the Lennar Northwest’s traffic
study until after the Hearing Examiner issued the decision.!! Lennar Northwest’s transportation

5 Ex. 1.115, PDF p. 5 and Ex. .70, PDF p. 8.

6p.1,p.3.

7 petitioners mistake SEPA alternatives analysis for a proposal. Alternative B, for 224 townhouses, was not the
proposal, but an alternative for purposes of environmental comparison. Alternative A, for 360 apartments, was the
proposal and preferred alternative. Ex. L.3.

8Ex. H.5.

9 Decision, 9:23-10:4.

10Ex. p.1, PDF p. 5.

1Ex. P.1, PDF p. 5.
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impact analysis'? dated May 2023 was available for months before the open record hearing.
Petitioners had ample time to review and object to it.

INADEQUATE ROAD CONDITION

Petitioners appear to contend that Paradise Lake Road has an “inadequate road condition,”
which is a defined term of art in county code.?* An inadequate road condition refers to the
physical characteristics of the road (e.g., alignment or sight obstruction), not traffic congestion.

The county studied whether an inadequate road condition existed from the eastern edge of
WSDOT’s right of way near 91°t Ave. SE/Paradise Lake Road southeast to the county line.!® The
study concluded that the segment did not meet the criteria to find an inadequate road
condition. Petitioners dispute the county’s conclusion and disagree that the county does not
have authority to declare an inadequate road condition on WSDOT roads. Their disagreement is
not a basis for reconsideration.

Petitioners offer no legal authority that gives the county any authority or jurisdiction over
WSDOT roads. Petitioners’ disagreement with the county’s conclusion is not a basis for
reconsideration.?®

STATE ENVIRONMENTAL PoLicy AcT (SEPA)

Petitioners appear to argue that the proposal is not exempt from a SEPA threshold
determination:

This project is pretty much a ghetto housing project in the middle of nowhere
—none of it qualifies as affordable housing, and there is no infrastructure to
support it. This project (whether it be 360 apartments, 220 townhomes or the
“new and improved” 196 townhomes) had a Determination of Significance.
Ms. Wetzel clearly stated in her testimony that this is not “a horse of a
different color,” but simply the same horse with a different bridle and saddle.
Allowing this project to skirt the SEPA exemption requirements for public
safety cannot be permitted.

Ex. P.1, p. 6. The state legislature exempted this type of development (infill in urban growth
area) from the need for a SEPA threshold determination. The Hearing Examiner lacks the ability

2Ex Cl

13 Ex. p.1, PDF pp. 8 et seq. Inadequate Road Condition is defined at SCC 30.911.020 (2003).

14 £x. H.8, PDF p. 5.

15 5€C 30.66b.210(3) (2003) does not apply because the department of Public Works investigated whether an
inadequate road condition exists.
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to countermand a state statute. Petitioners’ disagreement with the statutory exemption is not
a basis for reconsideration.

REQUEST FOR REOPENING OF RECORD

Petitioners ask the Hearing Examiner to reopen the record for limited purposes. They are
mistaken in their believe that “Hearing Examiner’s Rules of Procedure are silent as to
reopening the record for limited purposes . . ..”® The rules explicitly address reopening of the
record:

After closing the record the Examiner may re-open the hearing for good cause
shown at any time prior to the issuance of a decision or a decision on
reconsideration. The Examiner at any time may re-open the hearing if she/he
becomes aware that the decision was based on frauduient evidence,
misrepresentation, or other misconduct by a Party of Record; or for any
similar reason which would require reopening the hearing in the interest of
justice.

H. Ex. R. of Proc. 6.3(a) (2023). The Hearing Examiner does not find good cause to reopen the
record.

It is therefore ORDERED that the petitions for reconsideration be and hereby are denied.’

DATED this 21% day of March, 2024.

{_)’eter B. Camp
Snohomish County Hearing Examiner

EXPLANATION OF RECONSIDERATION AND APPEAL PROCEDURES

RECONSIDERATION

Further motions for reconsideration will not be considered because county code allows only
one period to petition for reconsideration. SCC 30.72.065(5) (2013).

16 Ex. p.1, p. 1.

17.5€C 30.72.065(4)(a) (2013).
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APPEAL

An appeal to the County Council may be filed by any aggrieved party of record on or before
April 4, 2024. If the reconsideration process of SCC 30.72.065 has been invoked, no appeal may
be filed until the reconsideration petition has been decided by the Hearing Examiner. An
aggrieved party may file an appeal directly to the County Council without first filing a petition
for reconsideration. If a petition for reconsideration is filed, issues subsequently raised by that
party on appeal to the County Council shall be limited to those issues raised in the petition for
reconsideration.

Appeals shall be addressed to the Snohomish County Council but shall be filed in writing with
the Department of Planning and Development Services, 2" Floor, County Administration-East
Building, 3000 Rockefeller Avenue, Everett, Washington (Mailing address: M/S 604, 3000
Rockefeller Avenue, Everett, WA 98201), and shall be accompanied by a filing fee in the
amount of five hundred dollars (5500.00) for each appeal filed. A county department does not
need to pay the filing fee. The filing fee shall be refunded in any case where an appeal is
summarily dismissed in whole without hearing under SCC 30.72.075.

Appeals may be accepted electronically by the Planning and Development Services Department
and paid for by credit card over the phone as follows:
1. Scan the original manually signed (handwritten) copy of the appeal document;

2. Send your appeal as an email attachment to epermittech@snoco.org. Please include your
phone number where you can be reliably reached.

3. Staff will call you to collect your credit card information and process your payment.
4. Mail the original to Snohomish County PDS, 3000 Rockefeller M/S 604, Everett, WA 98201.

An appeal must contain the following items in order to be complete: (a) a detailed statement
of the grounds for appeal; (b) a detailed statement of the facts upon which the appeal is based,
including citations to specific Hearing Examiner findings, conclusions, exhibits or oral testimony;
(c) written arguments in support of the appeal, including all legal arguments on which the
appeal is based; (d) the name, mailing address and daytime telephone number of each
appellant or appellant’s representative, together with the signature of at least one of the
appellants or the appellant’s representative; and (d) the required filing fee. SCC 30.72.080(1).

The grounds for filing an appealshall be limited to the following:
(a) The decision exceeded the Hearing Examiner’s jurisdiction;
(b) The Hearing Examiner failed to follow the applicable procedure in reaching his decision;

(c) The Hearing Examiner committed an error of law; or

(d) The Hearing Examiner’s findings, conclusions, or conditions are not supported by substantial
evidence in the record.
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SCC 30.72.080(2). Appeals will be processed and considered by the County Council pursuant to
the provisions of chapter 30.72 SCC. Please include the county file number in any
correspondence regarding the case.

Staff Distribution:
Department of Planning and Development Services: Joshua Machen, AICP

In Re Snohomish Garden Townhomes
22-116648 PSD/SPA

22-116648 001 PSD/SPA

Order Denying Reconsideration

Page 9 of 9




Organization
POR & AGENCY REGISTER

APPLICANT(s)
LENNAR NW

CONTACT PERSON(s)
LDC INC.

Transpo Group
Transpo Group

LDC INC.

OWNERS
SNOHOMISH GARDEN DEV. CO

GOVERNMENT/TRIBES

CROSS VALLEY WATER DISTRICT
MONROE SCHOOL DISTRICT
SNO CO PLAN & DEV/LAND USE

SNO CO DEPT OF PUBLIC WORKS
SNOHOMISH REGIONAL FIRE & RESCUE

SNOCOPUDNO1

TUALAIP TRIBE/HUBLIB CULTURAL CNTR

WSDOT

PUBLIC COMMENTS (EXHIBITS)

Name

22-116648-PSD/SPA, 22-116648-001-SPA
Snohomish Garden Townhomes ULS

Brian Nguyen

Tom Abbott

Dan McKinney, Transpo Group
Jessica Lambert, Transpo Group
Jesse Jarrell, LDC, Inc.

Mike Birch
Joshua Machen
Seth Henderson
David Irwin
Randy Bacon
Michael Dobesh
Doug McCormick
Jason Bowen
Mary Wicklund for Mark Flury
Gene Enick
Dawn Anderson

Alla Strok

Amanda Fonville

Amy Demoulin

Andrea C

Anna and Michel Babcock
April Fountain

Barb Peterson

Brennen McBride

Brian Bonar

Brian Donovan

Cathleen Gustafson

Caryn M Taylor-Fiebig
Christine Martin

Cindy Biggerstaff

Clayton & Melanie Kincaid
Colin Preston

Connie Taylor and Patrick Haglin
Constance Rogers

Address

6710 E Camelback Rd STE 100

9324 212th ST SE

City State Zip
Hearing: 12/14/2023 at 1:00 p.m.

Scottsdale AZ 85251

Snohomish WA 98296

Email

brian.nguyen@lennar.com

tabbott@Idccorp.com
dan.mckinney@transpogroup.com
jessica.lambert@transpogroup.com
jjarrell@LDCcorp.com

cvwd@crossvalleywater.net
birchm@monroe.wednet.edu
joshua.machen@snoco.org
seth.henderson@snoco.org
david.irwin@snoco.org
randy.bacon@snoco.org
michael.dobesh@snoco.org
DMcCormick@co.snohomish.wa.us
jason.bowen@srfr.org
mlwicklund@snopud.com
genick@tulaliptribes-nsn.gov
anderdm@wsdot.wa.gov

mandyudub@yahoo.com
aldemoulin@gmail.com
cantwell5@frontier.com
aa.babcock@yahoo.com
affountain@yahoo.com
barbaralpeterson@gmail.com
BrennenS426@msn.com
Brian.Bonar@MG2.com
thedarkonel916@gmail.com
cathgust@hotmail.com
caryn.m.taylor@gmail.com
jon4chris@gmail.com
littlecindybig@msn.com
res08guz@comcast.net
colinpreston@yahoo.com
connie.taylorl00@gmail.com
fourdirections4@yahoo.com



Legis. Aide to Councilmember Sam Low

CONSERVATION & PRESERVATION SOCIETY

Cynthia Ellis

Darcy Cheesman
Darlene Rodriguez
Dave Horton

Dave Parker

David Bishop
David Kidd

David Wells
Deborah Wetzel
Deborah Wetzel
Debra Perkins
Debra Ramos

E. Christine Martin
Ed Artman

Ed Meyer

Eileen Breseman
Ellen L Olson

Eric Smith

Erlend Millikan
Francis Jason Garriott Il
Fred Masterjohn
Gail Beatty
George G. Smith
Gina Christian
Gladys Wehland
Jacqueline Clayburn-Nardone
Jacqueline McKee
James Hansen
James K Prater
Jane Hutchinson
Janet Anderson
Janet Littlefield
Janet Smith

Janice A. Throm
Janine Burkhardt
Jann Garrett
Janna Gross
Jeanne Koruga
Jeffrey D Lupp
Jeffrey Moidel
Jennifer Revenig
Jesse Easley

Jim Leffew

John A. Dragavon
Joe Imrisek

John & Nancy Steere
John and Nancy Steere

22921 104 Ave SE

Woodinville

WA

98077

snohaus@yahoo.com

Darcy.Cheesman@co.snohomish.wa.us

d.rodriguez0488@gmail.com
dave@santanatrucking.com
dave@dkparker.com
david@puppymanners.com
davidkidd@outlook.com

Conservationpreservationsoc@gmail.com

debbieleewetzel @gmail.com
ballista@earthlink.net
fdsomarll@gmail.com
jon4chris@gmail.com
ed.artman@outlook.com
edmeyer@att.net
eobreseman@gmail.com
ellen.olsonrj@gmail.com
easmith71@gmail.com
erlend@millikans.us
figarriott@gmail.com

fredm@marketingnorthwest.com

gailbeatty@msn.com
hunterhq65@outlook.com
ginal.christian@gmail.com
moon.rover@comcast.net
jclayburn@live.com
mckeerplusj@gmail.com
james.h.padi@gmail.com
actionconstl0@comcast.net
jane@westernwildlife.org
Jangardner52@yahoo.com
jrlittlefield@mac.com
gregjanet77@gmail.com
janicethrom@gmail.com
JanineBur@msn.com
planegrri@gmail.com
jannagross@gmail.com
jeannek@westtier.com
allcadcs@gmail.com
jmoidel@me.com
jrevenig@hotmail.com
jesselee04@hotmail.com
jimleffew1954@gmail.com
joanadragavon@aol.com
sounders74@gmail.com
Steerenh@aol.com
Steerenh@aol.com



John Belanich

John Norman

John Reding Il

Josh McDonald

Julia Kumpan

Julie Barrett

Julie Neece

Kaitlyn Jay & David Wolman
Karen Preston

Kathy Demaree
Katie Taylor

Katrina Babb

Kelley Roshka

Kim Imrisek

Kim Weers

Lana Growe

Libby Brown

Linda Gilbert

Linda Gray

Lorna Bittner

Lynn Shumway

M. Virginia Becker
Mark Wilson
Melissa Dillon
Melissa Reiner
Michael and Lindsay Sebade
Michael Renzelmann
Michael Whitney
Michaela Egerdahl
Mike Montgomery
Nancy Harney and Bill Ryan
Nancy J. Holm, Ph.D.
Niall James

Ralph Rohwer
Reanna Cook
Rebecca Lucash
Richard Tickle

Rick Breseman

Rick Len

Rick Smargiassi

Rob Pastorok

Rob Sample
Roseanna Rodman
Ruth Haugo

Sandy Harms

Scott Huson
Shannon Pazier
Sharon Smith

j.b.personal@hotmail.com
john.norman@quarterdeckco.com
jreding2 @yahoo.com
jmcdonald@awolff.com
juliakumpan@gmail.com
jtbarrettl@comcast.net
julie.neece@outlook.com
kj739@hotmail.com
karenpreston@yahoo.com
kathy@demarama.com

Katie Taylor <ktyrrelltaylor@outlook.com>
kezzali@gmail.com
kelleyros@hotmail.com
koyler60@gmail.com
kimw232@gmail.com
landIfarm@frontier.com
libby.brown@outlook.com
linda__gilbert@hotmail.com
Ign899a@gmail.com
Lornakroeker@hotmail.com
lynn.shumway@gmail.com
mvbsnoh@gmail.com
markmwilson@outlook.com
Melissa.dillon@hotmail.com
m.reiner@live.com
cemikey@hotmail.com
mike@renzelmann.com
michael@snoho.com; michael.tribune@snoho.co
michaela.egerdahl@gmail.com
montgomery.mike@hotmail.com
nanhar228@gmail.com
holm.nc@gmail.com
niall.james@icloud.com
rwrohwer@outlook.com
peaceoutl3@gmail.com
rllucash@gmail.com
ritickle@hotmail.com
breseman@msn.com
mrlen2@comcast.net
rick.smargiassi@frontier.com
mayasoleil@mindspring.com
risample@me.com
roseannarodman@gmail.com
stuthie@hotmail.com
slharms2@hotmail.com
scott.huson@gmail.com
shanpaz65@gmail.com
webtravelers2@icloud.com



PARTY OF RECORD REQUEST (NO EXHIBIT)

NOTIFICATION REQUEST POST-DECISION
(Not POR)

Sherry Scott

Shirley Post

Steven Gilbert

Susan Moore

Susan Rodman

Susanne & John Winter
Tamara Esther Edwards
Ted W. Kartes

Teresa Nelson

Terry L. & Luana K. Doulas
Tim Winde

Tom Doolittle

Tyson Fritch

Vonnie Blomquist

Wendy and David Schilling
William Kelly

Ashlee Carone
Clarissa Toupin
Sandy Harms
Sharon Myers

James R Trott
Connie Carroll

lan Christenson

Lynn Williams

Kattie Cabe

Kristen Gillisse Howe
Karen Yakovich
Peter Tiersma

Roger Hill

Amber Hazelip

abslscott@msn.com
smpost1527@gmail.com
gilbman@hotmail.com
susan.t.moore@comcast.net
susanrodman46@gmail.com
susanne.winter3@gmail.com
jadequincyl7@yahoo.com
klazy2@msn.com
teresa@agentnelson.com

rustedsteelfabricator@broadstripe.net

lakecda@twc.com
tomdoo44@gmail.com
tyson161@protonmail.com
vonnieecho@icloud.com
wdschilling@comcast.net
wkelly0919@gmail.com

ashleekanaan@yahoo.com
clarissatoupin@gmail.com
SLHarms2@hotmail.com
sharonleamyers@aol.com

jjtrott@outlook.com
conniecarroll@comcast.net
iantwentyl7@gmail.com
williams24310@gmail.com
kattiecabe@gmail.com
kgillisse@yahoo.com
kyakovich@kingsschools.org
peter@westtier.com
hrogerdodger@comcast.net
amber31415@gmail.com





